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I. Overview

Each jurisdiction is required to comply with CEQA as it relates to revision of the Housing Element or any other aspect of the General Plan. The environmental assessment process requires completion of an Initial Study to determine if “the project” (in this case the revised Housing Element) might lead to a significant adverse effect on the environment. In other words, what will be the environmental impact of implementing all of the programs and actions identified in the Housing Element? If a significant impact is identified (based on defined criteria), then the jurisdiction must prepare an EIR. If the Initial Study indicates that there will be no potential adverse environmental effects (which may be the case, for example, if the Housing Element does not propose any changes to existing land use designations), then the jurisdiction prepares a Negative Declaration to comply with CEQA requirements.

In general, a Negative Declaration has been used by jurisdictions when no land use changes through rezoning or general plan amendments are proposed in the Housing Element. Housing Elements calling for modifications only to zoning ordinance text or general plan policies may also be able to be processed under a Negative Declaration. A third possibility would be to process the Housing Element under a Negative Declaration and identify program actions to study land use changes.  All CEQA determinations are specific to each jurisdiction and its proposed Housing Element. 

According to the California Housing Law Project — http://housingadvocates.org/f9/si.html — Framing the Issues (February 13, 2009):

"Even the courts are getting in on the bad news. A string of recent California court decisions has created uncertainty among housing advocates and pro-housing local governments. First, an unpublished appellate court decision in 2007 held that the City of San Francisco should have completed a full EIR before adopting its housing element, because the element included a program to conduct rezonings in the future. The decision upended a well-established principle of CEQA and land use law, that only a negative declaration is required at the housing element adoption stage. The full EIR is not required until the local government actually rezones the land. This decision, though unpublished and technically not binding on anyone other than the parties to the case, has the potential to throw housing element adoption schedules into disarray. Some local governments may miss their adoption deadline, opting instead for the cautious approach of delaying housing element adoption until a full EIR has been completed."
II. When an EIR is Required

To avoid redundancy in EIRs, CEQA allows agencies to prepare different types of EIRs and to use certain procedural methods. Program EIRs are “first-tier” EIRs, meaning that they typically cover issues at a broad, generalized level of analysis. “Tiering” is used as a multi-level approach for EIR preparation. Once a first-tier EIR has been completed, subsequent CEQA documents (second-tier EIRs, Negative Declarations, and Mitigated Negative Declarations) incorporate by reference the first-tier EIRs’ general discussions, and additional, more specific environmental analysis is conducted as necessary in response to the potential impacts of the proposed development.

The most common EIR used for General Plans is a Program EIR (described in CEQA Guidelines Sec. 15168). The Program EIR is usually prepared for an agency program or series of actions that can be characterized as one large project, and for agency plans, policies, or regulatory programs. See CEQA Guidelines Sec. 15168(a) for the types of actions that require a Program EIR.

After preparation of a Program EIR, subsequent activities such as implementation and adoption of specific programs, area plans, or other actions will be examined to determine if additional CEQA documentation is needed. No further environmental documentation would be required if the subsequent activity is covered specifically and comprehensively in the Program EIR. However, if a subsequent activity is found to have effects not cited within the Program EIR, the jurisdiction would again need to prepare an Initial Study, leading to either a Negative Declaration or an EIR.  

The CEQA Guidelines cite five advantages to the use of Program EIRs [Sec. 15168(b)]: 

1. Provision for a more exhaustive consideration of impacts and alternatives than would be practical in an individual EIR. 

2. Focus on cumulative impacts that might be slighted in a case-by-case analysis. 

3. Avoidance of continual reconsideration of recurring policy issues. 

4. Consideration of broad policy alternatives and programmatic mitigation measures at an early stage when the agency has greater flexibility to deal with them. 

5. Reduction of paperwork by encouraging the reuse of data (through tiering).
Some disadvantages of using a Program EIR include: 

1. Lack of adequate funding, because CEQA does not provide a system for recouping the cost from future development projects. 

2. Difficulty determining how long the data in the Program EIR can successfully be used as a basis for tiering (typically determined on a case-by-case basis). 
Despite these shortcomings, the Program EIR is considered a useful tool for evaluating community-wide and regional impacts and for saving agencies time and money as they comply with CEQA on subsequent projects. Thus, they can be used to provide solid base information for site development and to shorten the review time for affordable housing developments or later actions identified in the Housing Element.

III. Housing Exemptions from CEQA

There are a number of statutory exemptions from CEQA for housing projects.  A summary of these is provided below:

	Action
	Statutory Provision

	Housing or neighborhood commercial facilities in urbanized areas that are consistent with a comprehensive regulatory document and meet certain criteria
	Pub. Res. Code 21080.7

	Conversion of existing rental mobile home parks to condominium ownership
	Pub. Res. Code 21080.8

	Adoption of ordinance related to certain senior citizen units or second units
	Pub. Res. Code 21080.17

	Approval of day-care homes providing family daycare for up to 12 children
	Health and Safety Code 1597.46

	Actions related to the construction, conversion, or use of low-income agricultural employee housing
	Pub. Res. Code 21801.01

	Actions related to the construction, conversion, or use of lower-income housing projects of 100 units or less in urban areas
	Pub. Res. Code 21080.14

	Regional housing needs determinations made by the Department and Community Development, a council of governments, or a city or county
	Govt. Code 65584


CEQA Section 15332 (“Infill Development Projects”) focuses on opportunities for infill development within urbanized areas consistent with local general plan and zoning requirements that can be categorically exempt from CEQA review.  In instances where CEQA Section 15332 would not apply, an area-wide Environmental Assessment or Program EIR assessing area-wide infrastructure and other potential “off-site” impacts to expedite the processing of subsequent affordable housing development proposals may be beneficial.

In addition to the above, the State CEQA Guidelines include a number of categorical exemptions from CEQA (refereed to as “classes”) for housing projects:
	Class
	Exempt Activity
	Guidelines Section

	Class 2
	Replacement or reconstruction of existing structures or facilities on the same site having substantially the same purpose and capacity
	15302

	Class 3
	New construction of limited small new facilities; installation of small, new equipment and facilities in small structures; and conversion of the use of small existing structures (e.g., construction of three or fewer single-family homes in urban areas)
	15303

	Class 15
	Subdivision of certain properties in urban areas into four or fewer parcels
	15315

	Class 26
	Actions needed to implement a housing assistance plan by acquiring an interest in housing units
	15326

	Class 32
	Certain in-fill development projects in urban areas
	15332


Class 32 is a relatively recent addition to the CEQA Guidelines and defines in-fill development as follows:

· The project is consistent with the applicable general plan designation and all applicable general plan policies as well as with applicable zoning designation and regulations.

· The proposed development occurs within city limits on a project site of no more than five acres substantially surrounded by urban uses.

· The project site has no value as habitat for endangered, rare, or threatened species.

· Approval of the project would not result in any significant effects relating to traffic, noise, air quality, or water quality.

· The site can be adequately served by all required utilities and public services.

In addition to the statutory and categorical exemptions there are several sections of the CEQA Guidelines that could affect housing projects.  For example:

1. Section 15181 – Housing and Neighborhood Commercial Facilities in Urbanized Areas.  This section deals with projects that are consistent with a specific plan, local coastal program or port master plan for which an EIR was prepared.

2. Section 15182 – Residential Projects Pursuant to a Specific Plan.  

3. Section 15183 – Projects Consistent with a Community Plan, General Plan, or Zoning.  This section exempts projects (including but not limited to residential projects) from CEQA if the development density established by existing zoning, community plan or general plan polices for an EIR was certified if certain conditions are met.

IV. Case Studies

Town of Corte Madera Housing Element — EIR Prepared on the Housing Element and Rezonings

In 1999, the Town of Corte Madera was challenged in court on the adequacy of its Housing Element.  Following a lengthy process of negotiation the court ordered the Town to update its Housing Element within 6 months, beginning in February, 2002, with adoption of the updated Housing Element required by August 15, 2002. 

A committee of Corte Madera Town Council members, Planning Commissioners and staff members, with input from the community, worked to prepare a Housing Element that was sensitive to the many converging and competing interests, desires and views in the Town relating to development of all types, residential density (especially since the vast majority of the housing stock is single family), preservation and expansion of open space and parks, constraints on community services, and public education and transportation issues. The Housing Element made a sincere effort, given the lack of sites in the Town that are, or could be, available for new housing, to generate a multifaceted approach that fulfills the ABAG goals for affordable housing and maximizes the chances for broad community consensus.  The major actions included in the Housing Element were to: 

1. Identify solid “high potential sites,” either ready for development and/or serving the strongly perceived community need for redevelopment.

2. Identify other “resource sites” that may be available in the future for new affordable housing or as a source of in-lieu fees.

3. Establish an overlay zone in an area that includes one of the high potential sites and that looks ahead to future affordable housing development.

4. Develop an inclusionary second unit development program on lots over 7,500 square feet that the Town believes would be consistent with the marketplace.

5. Investigate programs for financing for first-time buyers, financial assistance for conversion, and rehabilitation of affordable units and rental assistance.

6. Commit staff time and resources to identify, reduce or remove obstacles to development of affordable housing, and to create affordable housing development incentives in the form of bonuses for density, parking, etc.

The Town then commissioned the preparation of an EIR covering adoption of the Housing Element, Zoning Ordinance text amendments, and Rezonings to allow development of affordable housing to occur. Leadership and assistance at the staff level also helped to facilitate the process. As a result a very successful mixed-use affordable housing project was built that utilized the affordable housing overlay zoning. In addition, the Town received HUD’s 2005 Robert L. Woodson, Jr. Affordable Communities Award that recognizes outstanding work by local governments to reduce regulatory barriers to affordable housing.
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City of Foster City Housing Element — Negative Declaration on the Housing Element and Future Rezonings Identified as Program Action

The City of Foster adopted its Housing Element using a Negative Declaration and identified a priority sequence of potential sites for rezoning. The program action in the Housing Element provided the prioritized list.  Within a prescribed timetable the housing sites study was conducted which provided the basis for rezoning of two sites for housing — two shopping centers were chosen as sites for housing. The Port O'Call Shopping Center was redeveloped in 2000 with 100 percent housing, and the Marlin Cove Shopping Center was redeveloped in 2001 into a mixed-use development consisting of rental units developed by BRIDGE Housing. An EIR was prepared on the rezoning, expansion of the Redevelopment Project Area to cover the two sites, and the projects themselves. Staff played a critical role in facilitating this process.
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Site 1 - Marlin Cove Shopping Center

General Information

Site Description
Street Location: 1090 Foster City Boulevard

Neighborhood: Neighborhood #4

‘Assessor’s Parcel Nois): 094-330.040, 070, 080, 110, 120, 130
‘Approximate Total Site Ares: 1231 acres

Existing Usels): Neighborhood commercial center, retail and office
Current General Plan Designation: Neighborhood Commercial
Current Zoning Designation: C-1

Utilties at Site: Fully serviced

Surmounding Land Use (Existing)
North: Lagoon and apartments
South: Apartments

East: Condominiums

West: Apartments

Surrounding General Plan and Zoning Designations (Existng)
North: Water and Apariment; OSC/W and R:3/PD
South: Apartment; R 3/PD

East: Condominium; R-3/PD

West: Apartment; R3/PD

e Suiabily
) Goot
) Reasomabic

et
o Circumstances

) Longer Term

Property Development Potential

Proposed General Pla Amendent and New Zoning.
General Plan Amendment: Apartment and niso Mixed Use land use designation.
Rezoning: Rt for the northerly half of the sie and nrixed use zoning on the remainder of the site.

Estimated Develpment Time Frame
05 years

Proposed Housing Type and Density
‘Condominiue (15-35 du/ acte)
Apartment Rosidential (20-35 du /acre)

Potential Nunber of Housing Units (Market Rate and Afordable)
Mid-Range: 165 units total

“At 257 Affordable: 124 market rate; 41 affordsble.

‘At 207% Afiordable: 115 market rate; 50 afordable
Upper-Range: 210 units tota!

"At 257 Affordable: 158 market rate; 2 affordsble.

‘At 207 Affordable: 147 maket rate; 63 affordable.

Dovelopment Issues

Key Site Decelopment ssues

(1) Orientation to lagoon

@) Compatibilty with susrounding existing multi-farsily development

(3)  Potential to develop the ste either completely with housing or with a mix of housing and
commercial uses.

(@) Constrints posed by PGAE easemens.

(5)  Non-proft housing developer and private sector interest

Anticipated Environmental Revieo lsus
) Tific
) Design compatibility with adjacent uses

Required Special Policis (10 be included i the Land Use and Circulation Elemen of the General Plar)

(1) Locate units as close as possible to the western property line. In order to provide
maximum density and s buffer to surrounding development, housing units
developed on ths site shal be ocated a5 close as possible o the western property
e (adjacent o the Beach Cove Apartments parking lot)

@) Provide andscape planter slong southern and eastern edges. The southern
(Marlin Avenue) and eastern (Foster City Boulevard) edges of the ste shall be
densely landscaped in  andscape planter o 2 rinimur of _ feetfrom the back
of the public sdewalk.

(@) Step-back building heights from the edge toward the middle of the ste. The
housing units constructed shall be n several multi-story buildings with the taller
‘and bulkier buildings or portions of buildings sited to the rear or center of the site
‘and the lower buildings and portions of buildings toward the lagoon, Foster City
Boulevard and Marlin Avenue. Buildings shal step up from the edges of the ste
toveard the center in order to minimmize the perceived building bulk and height.
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Cerfied Housing Element
EFI/Vintage Park Proposal

Housing Sites Study

Land Use/Housing/Circulation Elements Amendments (HCD Cerification]

New Housing Policy.

LUC-5 POTENTIAL HOUSING SIES. Sites or arecs identified on the Lond Use Pian
‘map which snould be considered for potential housing if & change in curent use s
roposed, consstent wit Polcies H.30 and .31 of the Housing Element and fhe goals
and poicies of the General Plan. Sites snall be so Gesignated only affer asite speciic
study and amendment fo fhe General Plan. To implement tis policy. fhe City wil
‘conduct astudy of pofentiol housing sites see Housing Element Program H-o “Housing
Sites Study"), which snall be adopted as an appendix fo the General Plan. The City
wil require fnat prior 1o considering a change in use proposed by anyone ofner fhan
the City at he sites identifed inthis study, the City shallreview the site as a potential
housing opportunity site.

New Housing Program

H-0 HOUSING SITES STUDY. The City has undericken a study of sies for fne purpose
of identifying pofential nousing sites. The purpose of the study was fo evaluate
housing potential, including ine pofential for housing which can meet special needs
(consistent with Policies H-30 and H-31 on Housing Opporturify Areds), on City-owned.
stes, surplus school sies, potential re-use of commercial or industial stes and sies
‘appropriate for mixed commerciaijresidential use as resources for addressing housing
future needs. Based on fhis study. fhe folowing schedule and possibie densifes for
rezonings and ofher implementing action woud occur:

. Marin Cove Shopping Center Site: 215 urifs; 35 unifs/acre:
b. Port O-Call Shopping Center Ste: 148 units; 35 unis/acre.

I 1he zoning acfions scheduled for these sites do not yieid the requisite number of
hausing unis, the following addifional stes and schedule for zoning acfion wil oceur:

. 1261 Eost Hilsdole Soulevard Sie, 1285 East Hisdale Boulevard Site and 1289 East
Hilsdole Bovlevard Site: March, 1998 (fofal of 80 units; 35 units/acre)

. Beach Park Plaza Shopping Center Sie: Apii, 1998 (fofal of 80 units; 35 unifs/acre]

. Charter Square Shopping Center Ste: Apr 1998 (fotal of 205 units; 35 unifs/acre]

1. Episcopal High School Ste: June, 1998 iofal of 420 units; 35 urifs/acre)

9. 5 ARent-A-Space Site: June, 1998 (fotai of 175 urits; 35 Units/acre)

Implementation (Foster City hos maintained Housing Element Cerfiication]
a. Expansion of the City's Redevelopment Area/Rezoning/ER

b. Community Workshops/Fact Shesfs/study Sessions/Approval
. Redevelopment of Shopping CenterSites for Housing





[image: image5.png]



Marlin Cove Shopping Center Redevelopment into Mixed Use
Produced by San Mateo County Department of Housing and Baird + Driskell Community Planning.

April 10, 2009    |    TWENTY ONE ELEMENTS - San Mateo Countywide Housing Element Update Kit
7

[image: image6.png]