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Extremely Low-Income Households Housing Needs: Government Code (GC) Section 65583(a) requires “ Documentation of projections and a quantification of the locality's existing and projected housing needs for all income levels, including extremely low-income households (GC 65583 (a)(1)).” Extremely low-income is a subset of the very low-income housing need and is defined as 30 percent of area median and below. The analysis should include a quantification of the number of existing households with extremely low- income, and a quantification of the number of projected number of households with extremely low-income households. The analysis should relate to the kind of housing available and suitable for Extremely Low-Income Households (such as Supportive Housing and Single-Room Occupancy units). Jurisdictions must assess whether existing zoning permits those housing types.

Planning for Emergency Shelters – SB2: Government Code Section 65582, 65583, and 65589.5, Chapter 614, Statutes of 2007 (SB 2) increases planning requirements for emergency shelters to require, at a minimum and regardless of the need, that all jurisdictions have a zone in place to permit at least one year-round emergency shelter without a conditional use permit or any discretionary permit requirements. If such zoning does not exist, a local government is required to designate zoning within one year of the adoption of the housing element. In addition, SB 2 amended the Housing Accountability Act (formerly known as anti-NIMBY law) to include emergency shelters, transitional housing, and supportive housing. 

In accordance with Chapter 633 of Statutes 2007 (SB 2), transitional housing and supportive housing must be considered a residential use of property, and be subject only to those restrictions that apply to other residential dwellings of the same type in the same zone.  If these conditions do not currently apply, a programmatic action must be included to address the constraint. As appropriate, efforts to remove governmental constraints, especially relating to single-room occupancy units, supportive housing, transitional housing, and emergency shelters should be included. 

Analysis of the Needs of Families and Persons In Need Of Emergency Shelters:  A thorough analysis of the special housing needs for families and persons in need of emergency shelters should include (a) an estimate or count of the daily average number of persons lacking shelter (where possible, divided into single males, single females and families with children), (b) as local data allows, the number of the mentally ill, developmentally disabled, substance abusers, survivors of domestic violence, and other categories of homeless considered significant by the jurisdiction, and (c) an inventory of the resources available including shelters, transitional housing and supportive housing units (number, approximate location, and type of existing shelter beds, hotel/motel vouchers, and units of transitional housing available, and shelter resources by type). Coordination with the adopted 10-year plan to end chronic homelessness should be part of this analysis, as the local need may be reduced by the number of supportive housing units that are identified in the 10-year plan, under certain circumstances.   

Emergency Shelters, Transitional Housing, and Supportive Housing are defined in the Health and Safety Code. Identification of the Facility, Type, Population Served, Permanent/Seasonal, Current Inventory, Estimated Need, and Unmet Need should be included in the analysis.

Adequate Sites Inventory and Analysis

Counting Units Built, Under Construction and/or Approved During Planning Period: A jurisdiction may take credit for units constructed or under construction between the base year of the RHNA period (January 2007) and the beginning of the new planning period (July 2008). Units which have been issued building permits on or after January 1 of the year falling two years prior to the due date of the jurisdiction’s housing element may be credited against the RHNA to determine the balance of site capacity that must be identified. To credit units affordable to lower- and moderate-income households against the RHNA, a jurisdiction must demonstrate the units are affordable based on at least (a) subsidies, financing or other mechanisms that ensure affordability, (b) actual rents, or (c) actual sales prices. For projects approved but not yet built, the jurisdiction must demonstrate the units should be built within the remaining planning period and demonstrate affordability to very low- or low-income households. 

AB 1233 (Government Code Section 65584.09) Requirement for Carryover of Unmet RHNA Units: A jurisdiction's RHNA from the previous housing element cycle is not required to be carried-over to the 2007-2014 planning period if the current element was found in compliance by HCD and the inventory of sites required by Section 65583(a)(3) identified adequate sites, or the program actions to rezone or provide adequate sites was fully implemented. According to HCD, the carryover of RHNA units does apply, however, if any response to the next set of questions is yes:

a. Failed to adopt an updated housing element for the prior planning period?

b. Adopted a housing element found out of compliance by HCD due to failure to substantially comply with the adequate sites requirement?

c. Failed to implement the adequate sites programs to make sites available within the planning period?

d. Failed to identify or make available adequate sites to accommodate a portion of the regional housing need?



Again, according to HCD, if the answer to any of the questions above is yes, the jurisdiction must zone or rezone adequate sites to address the un-accommodated housing need within the first year of the new planning period.  To demonstrate adequate sites for the new planning period, the updated housing element must identify the un-accommodated housing need by income level. 

Sites Inventory and Suitability Analysis: A thorough sites inventory and analysis will help a jurisdiction determine whether program actions must be adopted to “make sites available” with appropriate zoning, development standards, and infrastructure capacity to accommodate the new construction need.  Preparing the inventory and accompanying site suitability analysis consists of assessing the site suitability and then the appropriate density statutory test. Sites identified that require rezoning may be included in the inventory provided the element includes a program to accomplish the rezoning early within the planning period. Other characteristics to consider when evaluating the appropriateness of sites include physical features and location.  

Categories of Potential Housing Sites: Land suitable for residential development should include residentially zoned sites, non-residentially zoned sites that allow residential development, underutilized residentially zoned sites capable of being developed at a higher density or with greater intensity, non-residentially zoned sites that should be redeveloped for, and/or rezoned for, residential use (via program actions). The inventory should also include sites that are in the process of being made available for residential uses via rezones or specific plans, provided the housing element includes a program that commits the local government to completing all necessary administrative and legislative actions early in the planning period.

Information Required for the Site Inventory: The inventory must include (a) parcel-specific listing of sites, including the parcel number or other unique reference such as address, (b) general plan and zoning designations of sites, (c) description of parcel size, (d) map showing the location of sites, (e) the existing uses of any non-residential sites, (f) general description of any known environmental constraints, and (g) general description of existing or planned water, sewer, and other dry utilities supply, including the availability and access to distribution facilities. Overall, the site inventory analysis must include an estimate of the number of housing units that should be accommodated on each site identified in the land inventory within the planning period in accordance with Government Code 65583.2(c)(1&2).

Counting Second Units: Government Code Section 65583.1(a) allows a city or county to identify sites for second units based on the number of second units developed in the prior housing element planning period whether or not the units are permitted by right, the need for these units in the community, the resources or incentives available for their development, and any other relevant factors, as determined by the department.  To rely on second units as part of an overall adequate sites strategy to accommodate (a portion) of its share of the regional housing need, the element must include an estimate the potential number of second units to be developed in the planning period based on an analysis that considers (a) the number of second units developed in the prior planning period, (b) community need for these types of housing units, (c) the resources and/or incentives available that will encourage the development of second-units, and (d) other relevant factors as allowed by HCD.

Second-Unit Affordability:  The housing element should also include an analysis of the anticipated affordability of second units, including, as appropriate, an approach for assessing illegal second units.  The purpose of this analysis is to determine the housing need by income group that could be accommodated through second-unit development.  Second-unit affordability should be determined in a number of ways, such as, (a) a survey existing second units for their rents and other factors such as square footage, number of bedrooms, amenities, age of the structure and general location, and (b) examination of market rents for reasonably comparable rental properties to determine an average price per square foot in the community. 

Realistic Development Capacity: The element must include a description of the methodology used to estimate the realistic capacity for potential housing sites.  The element should not estimate unit capacity based on the theoretical maximum buildout allowed by the zoning, but should be based on all applicable land-use controls and site improvement requirements. When establishing realistic unit capacity calculations, the jurisdiction must consider existing development trends as well as the cumulative impact of standards such as maximum lot coverage, height, open space, parking, and FARs. If a local government has adopted, through regulations or ordinance, minimum density requirements that explicitly prohibit development below the minimum density, the element may establish the housing unit capacity based on the established minimum density.

Limited Land Availability: Local governments with limited residential land resources or with infill and reuse goals may rely on non-residential and underutilized residential sites to accommodate the regional housing need.  Examples include sites with potential for recycling, scattered sites suitable for assembly, publicly-owned surplus land, portions of blighted areas with abandoned or vacant buildings, areas with mixed-used potential, substandard or irregular lots which could be consolidated, and any other suitable underutilized land. 

Examples of Other Site Inventory Considerations: The inventory should also describe whether any of the sites identified pursuant to Government Code Section 65583.2 are subject to pending litigation on environmental grounds that could impact their availability for development during the planning period. If a portion of the sites identified pursuant to Section 65583.2 are included within an “infill opportunity zone” pursuant to a Congestion Management Plan (CMP) (Government Code Section 65089(a) and 65088.4), the applicable development conditions or exemptions from traffic level of service standards should be described.  The element must also include an analysis demonstrating the estimate of the number of units projected on small sites, if small sites are critical to providing for adequate sites, is realistic or feasible. 

Potential Constraints to Housing

Inclusionary Requirements Constraints Analysis: If a jurisdiction has adopted an inclusionary ordinance, the element must provide an analysis of the ordinance.  For example, the element should describe the types of incentives the jurisdiction has or will adopt to encourage and facilitate compliance with inclusionary requirements, what options are available for developers to meet affordability requirements, how the ordinance interacts with density bonus law, the amount of any in-lieu fee, and what finding a developer must make in order to choose to pay the in-lieu fee.  If the jurisdiction has established a housing fund to collect any in-lieu fees, the element should describe the total amount available for housing production and any planned uses for the funds.

Constraints-Housing for Persons with Disabilities (SB520):  Housing element law requires that in addition to the needs analysis for persons with disabilities, the housing element must analyze potential governmental constraints to the development, improvement and maintenance of housing for persons with disabilities, demonstrate local efforts to remove any such constraints and provide for reasonable accommodations for persons with disabilities through programs that remove constraints. The analysis is required to cover Zoning and Land-Use Policies and Practices, Evaluation of the Permit and Processing Procedures, Review of Building Codes, Review for Reasonable Accommodation Procedure, and a Review for Programs to assist in meeting identified needs.

Other Housing Element Considerations

Fair Housing Laws: Since State and federal laws uniformly outlaw most kinds of housing discrimination, the local government’s role is to identify program strategies that support and implement these laws.  Fair Housing laws make it illegal to discriminate against any person because of race, color, religion, sex, disability, familial status, national origin, ancestry, marital status, sexual orientation, source of income and age in the rental or sale, financing, advertising, appraisal, provision of real estate brokerage services, etc., and land-use practices.  See Government Code Sections 12955 and 65008 for further information.  Section 65008 also expressly prohibits localities from discriminating against residential development or emergency shelters if the intended occupants are low-income or if the development is subsidized. 

A local equal housing opportunity program in the housing element must provide a means for the resolution of local housing discrimination complaints and should include a program to disseminate fair housing information and information about resources throughout the community.  The element must also address any zoning or other land-use laws or practices that either expressly discriminate against a group protected by the fair housing laws or have the effect of discriminating against a group (Pursuant to Government Code Section 12955.8). 

The topic of "preferences" for affordable housing should be examined from this perspective in the Housing Element. In larger and/or urban jurisdictions, more direct program actions may be appropriate, such as a commitment to use CDBG funds to support fair housing information and referral and counseling services. Jurisdictions receiving “entitlement” (i.e., CDBG, HOME) must prepare a Consolidated Plan that includes certification that the jurisdiction will affirmatively further fair housing, conduct an analysis to identify impediments to fair housing choice, and take actions to overcome the effects of any impediments identified.  Many jurisdictions cross-reference and/or incorporate fair housing information and data from the Consolidated Plan into their housing element.

Priority for Water and Sewer: Chapter 727, Statutes of 2005 (SB 1087) establishes processes to ensure the effective implementation of Government Code Section 65589.7. This statute requires local governments to provide a copy of the adopted housing element to water and sewer providers. In addition, water and sewer providers must grant priority for service allocations to proposed developments that include housing units affordable to lower income households. Chapter 727 was enacted to improve the effectiveness of the law in facilitating housing development for lower income families and workers. For local governments, Chapter 727 now requires all cities and counties to immediately deliver the adopted housing elements of the local general plan and any amendments to water and sewer service providers. 

Updates or amendments to the housing element should be sent within a month after adoption. A summary quantification of the local jurisdiction's regional housing need allocation and any other appropriate housing information should also be helpful. Jurisdictions should consult with water and sewer providers during the development and update of the housing element to facilitate effective coordination between local planning and water and sewer service functions to ensure adequate water and sewer capacity is available to accommodate housing needs, especially housing for lower income households. Water and sewer providers are required to adopt written policies and procedures that grant priority to proposed development that includes housing affordable to lower income households. Such providers are also prohibited from denying or conditioning the approval or reducing the amount of service for an application for development that includes housing affordable to lower income households, unless specific written findings are made. Finally, all Urban Water Management Plans are required to include projected water use for single-family and multifamily housing needed for lower income households.

Annual Reporting: Government Code Section 65400 requires each governing body (City Council or Board of Supervisors) to prepare an annual report on the status and progress in implementing the jurisdiction’s housing element of the general plan using forms and definitions adopted by the Department of Housing and Community Development (Department). HCD has developed draft regulations governing the state housing element annual progress report. Some of the specifics include: 

· that annual reports are to cover the calendar year immediately preceding the April 1 reporting deadline and must be prepared and submitted on a form made available by HCD, 

· data for assessing progress in meeting the local jurisdiction's RHNA. including specific project information on affordability,

· monetary/financing programs used to achieve affordability, 

· non-monetary programs used to achieve affordability and utilizing some form of deed restrictions or covenants running with the land (e.g, density bonus inclusionary zoning), 

· any other methods used to achieve affordability at initial occupancy and including an explanation of how the affordability of the units was determined, 

· initial projected sales price or rent of the unit and the maximum qualifying household income levels applicable at the time of initial sale or rent, 

· number of units affordable to above moderate income households for which building permits were issued during the reporting period by unit category, and, 

· progress on implementing each program identified in the housing element.

Proposed Legislation and Links

AB 2069  (Jones) – Protect Sites for Affordable Housing: This bill protects sites for affordable housing that have been identified in a local government’s housing element, from being lost to commercial or other non-housing development, by clarifying that No Net Loss law applies to “double-zoned sites.”  These are sites that are zoned commercial, but allow residential development as an alternative use.  Too often, these double-zoned sites are identified as potential locations for affordable housing, only to have the sites developed as a gas station, mini-mart or strip mall.  AB 2069 would ensure that when this happens, a local government must show they have enough remaining land to meet their need for housing for low-income families, or rezone a new site to replace the one that was lost. 

The websites below contain more complete information on existing and pending legislation.

http://www.housingadvocates.org
http://www.wclp.org
http://www.leginfo.ca.gov
http://www.calapa.org/
http://www.hcd.ca.gov/hpd/
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